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1.0.

Introduction

On the 25thJuly 20t9, the Government introduced in Parliament, The Local Government

(Amendment) Bill, 2019 as paft of the electoral reform Bills

of 2019. The Bill was

accordingly referred to the Committee on Legal and Parliamentary Affairs pursuant to
Rule 128 of the Rules of Procedure of Parliament.

2.O. Methodology
In

considering the Bill, the Committee was guided by Rule

tz9 (2) of the

Rules of

Procedure of Parliament and met and received memoranda from a number of interested

stakeholders includi ng;

1. The Attorney

General, the Mover of the Bill

2.
3.

The Minister of Justice and Constitutional Affairs

4.
5.
6.
7.

Uganda Law Reform Commission

The Electoral Commission

Citizens'Coalition for Electoral Democrary in Uganda
Inter-Religious Council of Uganda
Uganda Joint Christian

Council

"

B.

Members of the National Consultative Forum

9.

Ministry of Local Government

l0.Carried out consultation with citizens from five regions of the country.
11.

Different Political Parties, and

12. Received among

written memoranda from other stakeholders, including Members

of Parliament.

3.0.

Objectives of the Bill

The purpose of the Bill is to amend the Local Governments Act, Cap.243 to provide for

the creation of local government and magistrate units at least two years before the due
date for the next general elections; to
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for

e demarcation of electoral areas;

a

prescribe the manner of conducting campaigns; to bar persons not ordinarily resident in

a local government area from contesting for councilor for that area; to provide for the
procedure for commencement

of polls at each polling station and to align the

Local

Governments Act with the provisions of the Constitution as amended by the Constitution

(Amendment) Act, 2018.

4.O.

Need for the Bill

The amendment to the Local Government Act, 243 is chiefly necessitated by the need to

bring the Local Government Act
amendment

in tandem with the

Constitution, following the

of the Constitution by the Constitution (Amendment) Act, 2018.

The

Constitution (Amendment) Act of 2018 made changes to the qualifications for election of

a district chairperson, removing the age restrictions that had been imposed on that
position in Afticle 183 of the Constitution.

4,L.

Consultation of the Minister of finance before creation of districts and
lower Iocal governments units

The Bill variously makes proposals for the consultation of the Minister responsible for
finance before a district or local government creates a local government unit. The Bill in

Clause

t,

proposes

to amend section 7 of

Local Government Act

to require the

consultation of the Minister of Finance, in addition to the Minister of Local Government

Act, before altering the boundaries of or creating a municipality, city and lower local
governments unit.

It

is the considered opinion of the Committee that the above provision should

be

supported. The requirement to consult the Minister responsible for finance is necessary
since it will help in examining the viability of the proposed local government unit and this

will not only go a long way in ensuring that the proposed alteration of boundaries of, or
creation of a municipality, city or lower local government is able to run its activities, but
also help in ensuring that Government can adequately sustain the local governments once

created,

tn

the provision of seruices and recruitment of staff

\
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The proposal to consult the Minister responsible for finance will fufther alleviate the
current problems faced by newly created districts and local governments where in most
cases suffer from chronic staffing challenges while some have not even commenced. Even

where they are created or commenced, they are not financially viable since they do not
collect enough revenue to finance their expenditure, thereby affecting seruice delivery
and failing the objective for which they are created.
Whereas the consultation of the Minister should be supported, the proposal in Clause 1,
paragraph (f) needs to be rethought. Paragraph (f) proposes to inseft a new subsection

(9a) as follows-

in this section, the
shall not hold elections, in a

"(9a) Notwithstanding anything
Electoral Commission

local government or administrative unit created after
the general elections, until the nert general elections."

There is need for this provision to be harmonized with the Constitution, especially Article

1 of the Constitution. The proposal as it stands in the Bill might be challenged for
infringing on Article 1 (4) of the Constitution in as far as

it

proposes

to postpone the

holding of elections in the local government or administrative area to fulfil the local
government elective offices in the local government or administrative area when such
local government or administrative units has already come into effect.

Afticle 1 of the Constitution deals with sovereignty of the people of Uganda and it
commands that the people of Uganda are sovereign. Clause 4 of Article 1 directs that the
people of Uganda shall express their will and consent on who shall govern them and how

they are governed, through regular, free and fair elections of their representatives or
through referenda.
Once a new local government or administrative unit is created and commenced, the
people resident in that new local government or administrative unit have the right to
choose their representative,

i

their counci lors, district chairperson, and other
l/
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elective office bearers. The proposal in the Bill however, will mean that the residents of

that new local government or administrative unit will not, in spite of the commencement

of that new local government or

administrative

unit, be able to choose their

representative in contravention of Article 1.

In order for the proposal in the Bill to be effective and to comply with Article 1 of the
Constitution, there is need for a stand-alone provision in the Bill to specifically require

that once a new local government or administrative unit district is created, it only
commences at the next dissolution of the term of the local government in place at the

time of its creation.
More so, the provision is ambiguous in as far as requiring the postponement of the
elections to fill those vacant elective positions existing in the district until the next general
elections. The ambiguity is in the use of the words "general elections".

It

is the opinion of the Committee that there are three types of general elections in

Uganda as outlined in Afticle 61 (2) of the Constitution; the Presidential election, General

Parliamentary Elections and Local Government Election.

It is not unasceftainable

when

the elections to fill the vacant positions in the new local government or administrative

unit will be held since the provision makes reference to general elections, without
specifying which general election. This begs the question as to when the postponed
elections will take place; is

it after the Presidential, General

Parliamentary

or Local

Government?

Recommendation
The Committee recommends the Clause 1 of the Bill stands paft of the Bill albeit with the

following amendmentsa

an amendment to paragraph

(0 to specifically prescribe the commencement of a

district or local government unit upon creation and to require a local government
or administrative unit that is created
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term of a local government to only

f

commence one year prior to the date of the nert General, Parliamentary or Local
Government Elections;
a

an insertion is made in Clause 1 requiring that where a new local government or
administrative unit is created after the local government council elections, the
elections to fill the elective positions in the newly created local government or
administrative unit shall be held at the next local government council elections in
order to do away with bye-elections.

4.2.

Qualification for election of the office bears of local government and
administrative unit

The Bill in Clauses 3, 6 and 7 makes proposals to amend the Local Government Act to

make changes

to the

qualifications

of

office bearers

in

local government and

administrative units.
The Bill proposes to(a) amend section L2 of the Local Government Act to remove the age restrictions
imposed on a district, municipality, town, division and Subcounty chairperson;
(b) amend section 111 of the Local Government Act to require the chairperson of
a district, municipality, town, division and Subcounty to be ordinarily a resident

of the district and to remove the option of a district chairperson making an
undertaking in writing

to

the Electoral Commission of establishing a residence

in that district within six months; and

(c) impose an additional obligation on local government councilors to be residents
in the local government area they represent in the various councils within the
Iocal government.

It

is the opinion of the Committee

that the proposed amendments to the local government

Act as proposed in the Bill be suppofted. The proposed amendment, especially to section
12 and 111 of the Local Government Act are inten

the amendments made to Afticle 183 of the
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to bring the provisions in line with
on. The Constitution (

l

Act of 2018 made various amendments to the Constitution, including removing the age
restrictions imposed on the district chairperson under the Constitution. Following the
amendment, there is now need to harmonize the provisions of the Constitution with the
Local Government (Amendment) Bill to reflect the above amendment.

Fufthermore, the proposal

to require the chairperson of a district, municipality, town,

division and Subcounty to be ordinarily a resident of the district and to remove the option

of a district chairperson making an undeftaking in writing to the Electoral Commission of
establishing a residence in that district within six months should be supported since it
harmonizes

the provisions of the Local Government with the Constitution.

While

consulting in Mbale District, the proposal was supported with the argument that having
a Chairperson who is a resident of an area guarantees proper appraisal from the locals
of their abilities to lead or not. It should be noted that there currently exists a divergence

between the Constitution, especially Article 183 (2) (a) and section 12 of the Local
Government Act.
Whereas Afticle 183 (2) (a) requires a district chairperson to be ordinarily resident in the

district, section L2 of the Local Government Act imposes the same requirement only that

it extends the provision by granting the District chairperson, the option of making

an

undeftaking in writing to the Electoral Commission of establishing a residence in that

district within six months. This option although contained in various provisions of the
Local Government Act contravenes Afticle 183 in so far as imposing additional requires
beyond what Afticle 183 prescribes.
More so, the proposal

to require all local government councilors to be residents in the

local government area they represent is welcome since

it

harmonizes the qualification

requirements for all office bearers in the Local government.

It

should be noted that

currently, local government councilors do not have to be residents in the local government
areas they represent yet it is a requirement for all the other elective offices in the local
government.

w
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Recommendation
The Committee recommends that Clauses 3, 6 and 7 stand part of the Bill.

4.3.

Population Quotas for Urban Areas.

Clause 5 of the Bill proposes to amend section 108 of the principle Act by revising upwards

the population quotas that Electoral Commission must take into account when
demarcating electoral areas in urban areas. The Bill proposes that for an electoral area

to be declared in a city it must have a population of one hundred thousand people, in a
district thirty thousand, in a Municipality or City division flfteen thousand, in a municipal
division or town council, seven thousand, in a sub county twelve thousand.

The Committee notes that this proposal should be supported since

it enhances the

population quotas required to declare an electoral areas from the quotas that were set in
1991

to the current quotas which reflect the current population growth. However the

Committee was informed during the stakeholders consultations that there is need to
reduce the geographical areas

of

represented by women councilors from three sub

counties to one as is the case with other councilors.

Recommendation
The Committee recommends that Clause 5 rtands part of the Bill. However government

should consider reviewing the geographical areas represented by women councilors in
order to reduce the burden on such persons.

4.4.

Eligibility to stand as independent candidate

The Bill proposes in Clause 8 to insert sections 1198, 119C and 119D in the Local
Government Act dealing with eligibility of an independent person

to stand in a

local

government election.

The Bill proposes that a person who intends to stand for election independent of

a

registered political party or organisation must have ceased to be a member of a political

party or orga nisation and has either ceased
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to

be

member

of a Political pafi or

\

organisation twelve months before nomination day or has never been registered as
member of a political

a

pafi or organisation.

The provision further requires that an independent candidate shall be taken to have
ceased

to be a member of a political party or organisation if that person has complied

with the constitution, rules and regulations of the political party or organisation to which

he or she belonged, that relate to cessation of membership of that political party or
organisation, and was discharged by the political party or organisation.

In analyzing this proposal, the Committee considered the effect it will have on Afticles

1,

21,29 (1)(e),72(4) and 1B3of theConstitutionaswell assection3(2)of thePolitical
Pafties and organisations Act and section 119A of the Local Government Act. These
provisions collectively and individually guide and guarantee the enjoyment of rights of a
person standing as a candidate in a local government election independent of a party or
organisation.

The Constitution, in Article 72 (4) grants and guarantees a person's right to stand for
election as

a candidate independent of a political party or organisation. The same

Constitution commands that all persons in Uganda are equal before law in all spheres of
political, economic, social and cultural life and in every other respect and direct that such
persons must enjoy equal protection of the law. Other than the provisions of Article 183

of the Constitution, Zhe Constitution does not impose any additional requirements on

a

person intending to contest for election as district chairperson and does not discriminate

against such persons whether independent or

pafi

sponsored. The Committee is also

aware that the Constitution guarantees a person's right to associate with others and the

only limitations imposed on such a person must be demonstrably necessary in a free and
democratic society as prescribed in Afticle 43 (2) (c) of the Constitution.
The Committee reviewed the proposal made in the Bill and identified the following matters

that make it controversial and susceptible for a Court Challenge;

9IP 8e

(a) the requirement that a person can only stand as an independent candidate if

that person ceased to be a member of a political party or organisation twelve
months before nomination day;

(b)The requirement that for one to be taken to have ceased to be a member of

a

political party or organisation one must have complied with the constitution,
rules and regulations of the political party or organisation to which he or she

belonged, that relate to cessation

of membership of that political pafi or

organisation;
(c) The requirement that a person ceases to be a member of a political pafty or
organisation if he or she is discharged by the political party or organisation.
Whereas the above provision may be well intentioned, the above identified issues may
collectively and individually be challenged for-

(a) Infringes on the right to association as guaranteed under the Constitution. Article
29(1) (e) of the Constitution guarantees a person's right to associate with others
and it commands that every person shall have a right to freedom of association
which shall include the freedom to form and join associations or unions, including
trade unions and political and other civic organisations.
The Bill, in prescribing the conditions which must be satisfied by a person to stand

as an independent candidate, may have inadvertently infringed the rights of
association

of an

independent candidate

in a local government election. The

provision particularly infringes on the right to association by requiring a person to
be eligible to stand as an independent candidate if he or she has ceased to be a
member of a political

pafi or organisation

twelve months before nomination day.

The provision further infringes on the right to association in so far as requiring that

a person ceases to be a member of a political
is discharged by the political party
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pafi

onged.

or organisation if that person

The above provisions will have the effect of forcefully conscripting a person to
remain a member of a political party against his or her wishes contrary to the
Constitutional guarantee of the person's right to association.

It should be noted that section 3 (2) of the Political

Parties and Organisations Act

2005 guarantees a person's right to form or join a political party or his her choice.
By the command of that provision, association with political pafties is voluntary in

nature, and no individual should be forced to join, remain or belong to any
association against their will. That same right is re-echoed in Afticle 10 of the

African Chafter on Human and Peoples Rights and Article 20 of the Universal
declaration

of Human rights which jointly require that a person shall not be

compelled to belong to an association. This now forms international best practices

that Uganda must respect.
(b) The Bill infringes on Article 21 (1) of the Constitution which deals with equality before

the law and commands that all persons are equal before the law in all spheres of
political, economic, social and cultural life and in every other respect and shall enjoy
equal protection of the law. The provision, especially Clause 119B (a) which requires

that a person should have ceased being a member of a political paty or organisation
twelve months before nomination day equally infringes on Article 21 (1) in so far as
imposing additional qualification requirements which do not apply to any other person

other than an independent person. For instance, whereas an independent candidate
must have ceased being a member of a political

pafi

or organisation twelve months

before nomination day in order to participate in local government elections, an
independent Member joining a political party qualifies immediately to stand in the
same elections without hindrance. This differential application of the law contravenes

Adicle 2L of the Constitution.

(c) This provision also imposes additional qualifications on a person intending to stand
as a candidate in a local government election for the office of District Chairperson

beyond those
11

ribed in Article 183 of the Constitution.
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cle 183 of

Constitution prescribes the qualifications a person must possess in order to qualif,T

for election as a District Chairperson. These qualifications are re-echoed in section

t2 of the Local Government

Act. The proposal therefore to include

a

unique

qualification for independent candidates as proposed in the Bill not only amends
Afticle 183 by infection but expands that provision unlawfully.

It is important to note that the Constitution specifically

prescribes the manner in

which it is to be amended. Article 259 is instructive on this matter and requires as
follows-

"259. Amendment of the Constitution

(1) Subject to the provisions of this Constitution, Parliament may
amend by way of addition, variation or repeal, any provision

of this Constitution in accordance with the procedure laid
down in this Chapter.

Q) fhis Constitution shall not be amended except by an Act_of
Parliament-

(a)

the sole purpose of

whi

Constitution;

and

(b)

the

Ad has been passed in accordance with this

Chapter"

In this situation, Afticle 259 (1) and (2) (a) is relevant and it allows for the amendment
of the Constitution by way of addition, variation or repeal as long as there is an Act the
sole purpose of which is to amend the Constitution. This means that for the Constitution

to be amended, there must be a specific bill for an Act of Parliament to amend the
Constitution. The effect of the amendment of the Constitution by infection was discussed

in the landmark decision in

case

of Paul K. Ssemogerere, Zachary Olum and luliet
herein Oder JSC

obserued that-

L2lP.

*rk-

'Amendment of the Constitution is provided for by Article 258 of the Constitution,
the provisions of which are to the effect that the Constitution can only be amended

if an Act of Parliament is passed for that purpose; the Act has the effect of adding

to, varying or repealing any provision of the Constitution; and the Act has been
passed in accordance with the provisions of Chapter Eighteen of the Constitution.
To me,

it follows that if an Act of Parliament has the effect of adding to, varying

or repealing any provisions of the Constitution, then the Act must be said to have
amended the affected Article of the Constitution"

He further observed that-

"In view of my finding that Act 13/2000 is in conflict with

the constitution, it is my considered opinion that Act
13/2000, was

a

"colourable" legislation.

legislation occurs where

a

A

colourable

legislature lacking legislative

power or subject to a constitutional prohibition may frame

its legislation so as to make it appear to be within the
legislative power or to be free from the constitutional
prohibition. Such a law

is

"colourable" legislation, meaning

thereby that while pretending to be a law in the exercise of
undoubted powerl it is, in fact, a law on a prohibited

field'

In the end, he held that"in the instant casel Act 13/2000, in my view, was a colourable
legislation, by which Parliament sought to amend Articles 28, 41,
44(c), 128 and 137

of the Constitution without saying

so.

It

did indirectly what it could not do directly, without complying

with the Constitutional procedural requirements. For this reason
and the others

I

have already given in this judgment, section 5

of

Act 13/2000 is in conflict with the provisions of the Constitution in
question, and is null and void."

In the instant case, since Clause B of the Bill proposes to expand the qualification
requirements of a person to stand for election as a District Chairperson, it ought to
have first amended Afticle 183 directly instead of doing so through an Act whose sole

purpose is not to amend the Constitution.

Recommendation
The Committee recommends that Clause B is amended in the proposed 1198, by requiring

that a person is only eligible to stand as an independent candidate only if that person is
not a member of a registered political party or organisation-

.

having ceased to be a member of a political party or organisation before
nomination day;

.

having had his or her membership of a political party or organisation
terminated before the nomination day; or

.

having never been registered as

a

member of a political party or

organisation.

4,5.

Electionfinancing

The Bill proposes to inseft a new section 119C in the Local Government Act to provide
for financing of elections.
The Bill proposes to impose an obli gation on a candidate in a Local Government election

to declare to the EC, within
financing his or her electio
14
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days after nomination day, the source of funds for

The Bill proposes to prohibit the obtaining, soliciting or receiving any financial or other
assistance from any foreign Government, institution, body or person which or who has
demonstrated an intention to overthrow the lawfully established Government of Uganda,

or to endanger the security of Uganda and from organisations that have been declared
terrorist organisations.
The Bill proposes to impose a punishment on a candidate or agent for contravening the

of a fine not exceeding one hundred and twenty
currency points or imprisonment not exceeding five years or both. The provision
empowers court to order the funds received in contravention of the provision to be
provisions of that section in form

forfeited to the state.

It

is my considered opinion that the proposed amendment on election financing should

be lauded and supported. First, the current legislation regulating the election finance and

expenditure, such as the Constitution of the Republic of Uganda, L995, the Electoral
Commission Act, Cap 140,

the

Parliamentary Elections Act, 2005,

the

Presidential

Elections Act, 2005, the Local Government Act, Cap 243 and the Kampala Capital City

Authority Act, 2010, do not adequately regulate election financing and expenditure in
Uganda.

The inadequacy of the legal regime has resulted in commercialisation of politics:
increasing the cost of running for political office and resulting into unsustainable pressure

on the part of candidates, wastage of resources, macro-economic volatility such as was
experienced after

the 20LL General Elections as well as

increased occurrence of

corruption cases in Uganda.

The increased commercialisation of politics has not only resulted in an uneven playing

field amongst candidates and political parties and organisations but has led to voter
apathy, personal financial ruin for persons who participate in elections as well as abuse

of state resources. Unless election campaign financing and expenditure is regulated by
enacting legisl

iting the election financing and expenditure, the unrestricted

\,
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funding will hinder the progress of democracy in Uganda as well as the economic social
development of the country.
The proposed amendment is also a best practice that should be copied. In most countries,
such as Kenya, Ghana, Nigeria, Malawi, Rwanda, South Africa, United Kingdom, United

States of America, India and Canada there is some form

of restrictions on elections

finance and expenditure, both legislative and non-legislative, like is the case in Rwanda.
Whereas the proposed amendment should be suppofted, the proposal does not go far
enough in order for it to be effective. This is because;

(i)

The provision is likely to face challenges for failure to impose a limit on how much
a candidate may spend during the election. The provision only deals with campaign

financing and does not impose any restrictions on the amount a person may spend.
For instance, in most countries that have campaign financing laws, the laws impose

a spending cap.

(ii)

The provision only imposes an obligation on a candidate to merely declare the
sources of their income before nomination day. There is no obligation to declare
any finances solicited obtained or received at any time after the nomination day.

(iii)

The punishment is not deterrent enough and complying with the provision might
be challenging. The Bill proposes to impose a punishment on a candidate or agent

of fine not exceeding one hundred and twenty currency points or imprisonment
not exceeding five years or both. In most countries, violation of such a provision
results in being banned for a defined period of time from pafticipating in elective
politics. Such countries include Kenya and India.

(iv)

The provision is also ambiguous since it does not prescribe who is to make the
determination
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that a

forei gn Govern ment, institution, body

or person has

demonstrated an intention to overthrow the lawfully established Government of
Uganda, or to endanger the security of Uganda.

The Committee also finds the provisions in Clause 119 C (2) (a) ambiguous since it
appears to only bar a person from obtaining, soliciting or receiving flnancial or other
assistance from any foreign Government, person or body which has demonstrated an

intention to ovefthrow the lawfully established government of Uganda and not from a
local source even if such a local source has demonstrated an intention to overthrow the
lawfully established government of Uganda. This ambiguity will affect the enforcement of

the law in so far as it will create an avenue through which a foreign Government, person

or body may transfer funds locally to a person who may then transmit the funds to

a

candidate.

Recommendation
The committee recommends that the proposed section 119C stands paft of the Bill albeit

with the following amendments-

(a) The provision should be expanded to require the submission of a budget by a
candidate to the Commission;

(b) The provision should prohibit the use of government resources or assistance
from a government institution, corporation or a public officer in campaigns.

(c) The provision should remove the ambiguity in the current provision which
appears to allow the receipt of financial and other assistance from a domestic

source which has demonstrated an intention

to

overthrow the lavvfully

established Government of Uganda, or to endanger the security of Uganda.

(d)The provision should specifically prohibit the obtaining of financial or other
resources from a foreign government.

There is need for clarity of the

ed issues if this provision is to

a

4.5. Candidates meetings
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The Bill proposes to replace section L22 of the Local Government Act by allowing
candidates in a local government election to hold individual public campaigns meetings

in any paft of the local government area in which the candidate seeks election. The
provision fufther limits the time for elections to be between seven otlock in the morning
and six otlock in the evening.

The Clause further imposes an obligation on a candidate to give a copy of his or her
campaign programme to the Returning Officer and the Returning Officer is required upon

receipt of the same to ensure that campaign meetings by different candidates do not
coincide as well as transmitting a copy to the

EC.

The proposal further empowers the Returning Officer, after consultation with all the
candidates,

to

organize one

or more joint

candidates' campaign meetings for those

candidates who consent to hold such a meeting.

The Bill fufther empowers a candidate or a candidate's agent who is authorized in writing
by the candidate to do so, to hold a consultative meeting with the candidate's campaign
agents for the purposes of planning and organizing the candidate's election campaign.

It

is the considered opinion of the Committee that the proposed amendment should be

suppofted and should indeed, stand paft of the Bill. The justification for this opinion stems

from the fact that currently, section L22 of the Local Government Act prohibits candidates

from organising, holding or addressing their own individual candidate meeting.
Fufthermore, a candidate's meetings were arranged by returning officers including
chairing such meetings. This meant that candidates were not allowed to campaign freely
nor consult their electorates.
Section L22 as currently is, is not in conformity with the spirit of Article 1 (4) and 61 (1)

(a) of the Constitution. Afticle 1(4)

election

of the Constitution provides for a free and fair

in the following way:"The people

shall express their will and consent on who shall

govern them and
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should

governed

through

regular free and

fair

elections of their representatives as

through referendum."
Whereas

the term "free and fair elections" is not defined in the Constitution

or

in any other law, Court in Kwezira Eddie VS the AG Constitutional Petition 14 /2005,
the Constitutional Court relied on the decision of the Supreme Court in Col.(RtO Dr.
Kiiza Besigye VS Museveni Kaguta Yoweri Presidential Election Petition N0.1
of 2001 commented on the concept of a free and fair election under Afticle 1(4)
of the Constitution as follows:"the concept of free and fair elections is not defined

in

the

Constitution or in any Act of Parliament. To ensure that
elections are free and fair, there should be sufficient lime
given for all stages of elections, nomination, campaign, voting
and counting of votes".
Therefore, the proposal to have candidates in local government elections campaign freely
as well as prescribing the time within which a candidate may campaign, being from 7 am

to 6pm keeps within the spirit of a free and fair election since it will afford the candidates
enough time to not only campaign, but also meet their voters.

Recommendation
The Committee recommends that Clause 9 is adopted and stands part of the Bill.

4.6.

Polling and polling procedures

The Bill proposes in Clause 11 to make changes to polling and polling procedures outlined

in section 128 of the Local Government Act.

The Bill proposes that at the commencement of polling, the presiding
demonstrate to only five peopl e who are reg istered to vote at the polling
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shall

that the

ballot box is devoid of any content. Currently section LzB (B) requires that the
demonstration is made in full view of all present.

The proposal as contained in the Bill is a good proposal and should be supported for
enhancing transparency in the electoral process. It should be noted that currently, section

128 of the Local Government Act requires the presiding officer to demonstrate to all
present that the ballot box is devoid of any content. This provision is too broad since it
does not guide the presiding officer to whom the demonstration is supposed to be done.
The requirement to demonstrate to all present allows the presiding officer to demonstrate

to any person available at the polling station, including persons who do not vote at the
polling station, soldiers and security personnel who are not concerned with the election.

The proposal by the Bill has a number of advantages over the current provision, namely(a) The demonstration is done to people who can be asceftained unlike the current
provision where the people

to whom the demonstration was done cannot

be

asceftained since the demonstration is made to "all present". This amendment will

therefore mean that if there is need to prove compliance with the provision, the
evidence of the people who were available when the demonstration was being
done will be admissible since their identity is ascertained.

(b) The demonstration is done to persons who have an interest in the election since it
is now a requirement that the people who are available when the demonstration is

done must be registered voters in the area. The current provision allows the
demonstration

to be done to any person, irrespective of whether they have an

interest or not or whether they are registered voters or not.

(c) Unlike the current provision which does not prescribe the minimum number of
people who must be available before polling starts, the proposed amendment
requires at least

will enhance tran
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Considering that transparency is

a key principle for credible elections. A transparent

election process is one in which each step is open to scrutiny by stakeholders, political

pafties, election obseruers and voters alike, who are able to independently verify the

process

is

conducted according

to

procedures

and no

irregularities have

occurred. Providing transparency in an election helps establish trust and public confidence
in the process, as voters have a means to veriff the results are an accurate reflection of

the will of the people.

Recommendation
The Committee recommends that Clause 11 is supported and does stand part of the Bill.

4.7.

Candidature, allocation of candidate symbols and colors and death of
candidates

The Bill makes various proposal for amendments to the provision relating to qualification
of a candidate in local council elections in Clauses 6 and 7,the allocation of symbols and
colors in Clause 8 and the death of a candidate in Clause 10.
The Committee obserues that the amendments proposed in Clauses 6 and 7 to require a
chairperson of a district to be an actual resident in the district or city he or she is to head
and for councilors to also be actual residents in the local government area they wish to
represent should be supported.
The Committee observes that currently it was only a district chairperson who is required

to be a resident in the district he or she chairs while councilors didn't have such
requirement. At the same time, the provision allowed a chairperson to make an
undeftaking in writing to the Electoral Commission that within six months of his election
he or she will have established a residence in the district or city. The requirement to have

district chairpersons and councilors actual residents in the areas they represent will be

fuftherance of the decentral

will ensure

n
(
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persons who take up

\

leadership positions are aware of the challenges of the people they serue. The proposal

will also harmonize the qualifications of leaders in the local government administration
wherein, whereas district chairpersons were obligated to be residents in the areas they
represent, the other leaders such as councilors are not required.

The Committee also welcomes the proposal for the EC to allocate symbols and colors for
candidates in local council elections.

The Committee obserues that the Bill proposes to delete section t27 of the

Local

Government Act. The justification advanced for this is that section 127 is a duplication of

section 113 of the same Act. These provisions are reproduced below"773. Where a candidate dies.

(1) Where, afterthe close of nomination and before closing of polls,
a candidate dies, the returning officer shall fix another nomination
day giving reasonable time to another candidates,

if any, to be

nominated.

(2) Where nominations are fixed under subsection (1), a candidate
previously and validly nominated shall not be required

to be

nominated again.

(3) Where fresh nomination days are fixed under subsection (1),
the returning officer shall, where applicable, postpone the election

to another convenient date.
(4) An eledion arising out of a postponement under subsection (3)
shall be

Section L27 is reproduced
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accordance with this Act."
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"127. Where one of only two candidates dies.
(1) In an electoralarea where only two persons are candidates and
one dies, election in the electoral area shall be postponed and the
Electoral Commission shall declare another nomination day.

(2)

Notwithstanding subsection

(1),

a candidate previously

nominated shall not be required to be nominated again.
(3) An election arising out of a postponement under subsection (1)
shall be conduded in accordance with this Act."

The committee obserues that whereas sections 113 and L27 are similar since they deal

with the procedure that is supposed to be adopted in case of the death of a candidate,
section 113 is broader than section L27 in so far as it deals with a situation where there

are more than one candidate as well as laying a procedure for the postponement and
holding of subsequent elections. The Committee therefore supports the proposal to delete

section 127.

The Committee however obserues that critical reading of section 133 reveals that the
section places a lot of powers in the hands of the returning officer to determine the other
candidate that is supposed

to replace the deceased candidate. It should be noted that

the provision in its current form appears to allow only the deceased candidate to be
replaced through a fresh nomination. This means that

if there were three nominated

candidates and one dies the Returning Officer can only replace the candidate by allowing
only one other person.

This might be practical only if the deceased candidate was supported by a political party
or organisation since that pafticular political

pafi or organisation

will be allowed to field

another candidate in place of the decease. However, in a situation where the deceased
candidate was an independent member
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determine who is to be nominated to replace the deceased. This provision therefore is
ambiguous and may result in litigation unless it is amended to clarify the above matters.

Recommendations
The Committee recommends that Clauses 5, 6, B and 10 are supported but sedion 113
is amended toallow, at the nert nomination after the death of a nominated candidate, all persons
who are eligible to stand are nominated rather than replacing the deceased person
only.
To specifically require that were a candidate dies, such election is postponed and

fresh nominations are organized by the Electoral Commission rather than the
returning officersince it is the ElectoralCommission with the mandate underAfticle
60 and 61 to organize elections in Uganda;

(a)

4.8. Interim Councils
The Bill proposes in Clause 12 to amend the Local Government Act to delete part XII,
sections 180 to 187.

Part XII of the Local Government Act deals with interim councils. Whereas the Local
Government Act does not define what interim councils are,

section 180 and 182 that an interim council is the council

it can be discerned from
of a newly created local

government.
When an existing district is subdivided to create a new district, the newly created district

on commencement, is governed by an interim council composed of members of the
original district council representing the sub counties and other electoral areas within the

district and in case of

lower local gove rnment unit, all members of the original lower

local government

I representing parishes.
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It

is the opinion of the Committee that the proposed amendment is a consequential

amendment arising from

the proposed amendment to section (9A) of the

Local

Government Act as contained in Clause 1 of the Bill.
The proposal in Clause 1, paragraph (0 is to the effect that once a new district is created,
elections to fill the vacant elective positions in the district are postponed until the next
general election.

The proposal to repeal Part XII, particularly sections 180 to 187 is intended to remove
interim councils from the law books of Uganda. This will mean that once a new district is
created, the elective offices will have to have to wait to be filled after a general election.
As noted earlier while discussing the proposed amendment to Clause 1, this provision can

only be legally permissible if there is a specific provision requiring that a district or lower
local government unit that is created before the term of a local government expires only

takes effect upon the expiry of the term of that local government.

The moment a district or lower local government unit takes effect, the provisions of the

law applicable to election of office bearers take effect and those elections cannot be
postponed without infringing Article 1 (4) of the Constitution.

Recommendation
The Committee recommends that interim councils are removed from the law as proposed

in Clause 12 but recognizes that for this amendment to be legally permissible there must
be a legal provision which specifically postpones the commencement of newly created
local government where the same are created before the expiry of the term of that local

government.

4.9.

Harmonization with the Electoral Commission Act

The Committee obserues notes that there is need to harmonize the amend
Local Government Act with the
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as far as the appointment and removal of returning officers and assistant returning
officers is concerned.
The Committee notes that the Electoral Commission (Amendment) Bill, 2019 proposes in
Clause B

to amend section 30 of the Electoral Commission Act which relates to the

appointment of Returning Officers and their Assistants. The Bill proposes to grant the

EC

the obligation to appoint both the Returning Officers and their assistants instead of the

current practice where the assistant returning officer is appointed by the Returning
Officer.

The committee notes that whereas similar provisions as those proposed to be amended

in the Electoral Commission Act exists in the principle Act, no amendment has been
proposed onto them. This means that if the amendment to the Electoral Commission Act
is upheld, the law book will have an ambiguity in the appointment of Returning Officer.

Recommendation
The Committee recommends that section 102 and 103 of the principle Act are amended

to harmonize those provisions with the provisions in the Electoral Commission Act.

GE N ERAL RECOM M EN

I

DATION

recommend that the Bill is passed into law, subject to the following amendments.
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CLAUSE 1: AMENDMENT OF CAP 243
Clause 1 of the Bill is amended-

(a)

In paragraph (O, by substituting for the proposed subsection (9a), the
following"(9a) Where a new local government or administrative unit is created
after a general election, the local government or administrative unit
shall commence by statutory instrument issued by the Minister, one
year prior to the next general parliamentary elections and local
government council elections.

(b) By insefting the following new paragraph after paragraph (f) as follows"(g) by inserting immediately after subsection (9a) the following new subsection-

(9b) Notwithstanding subsection (9a), where

a

new local government

or
administrative unit is created after the local government council elections, the
elections to fill the elective positions in the newly created local government or
administrative unit shall be held at the next local government council elections."

Justification

.
.

For clarity

In order to comply with Article 1, 181, of the Constitution to ensure that a local
government or administrative unit does not commence immediately it is formed.

.
.

To specify the

general election being refered to in the provision

require districts and localgovernments units created to take effect 1 year before
the nert local government council elections
To
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INSERTION OF NEW CLAUSES IMMEDIATELY AFTER CLAUSE 4 OF THE BILL
The Bill is amended by inserting the following new Clauses immediately after Clause 4
as follows-

"Amendment of section 102 of the orincioal Act
Section 102 of the Bill is amended-

(a) by substituting for subsection (1) the following"(1) The commission shall, by notice in the Gazette, appoint a returning officer
and an assistant returning officer for each electoral district.

(b) By insefting immediately after subsection (1), the following new
subsection (la) as follows"(1a) Notwithstanding subsection (1), the commission may, by notice in the
Gazette, appoint a returning officer and an assistant returning officer for a
municipality, city division or any other area in an electoral district as the
commission determines necessary."

(c)

in subsections (2), (3) and (4), by insefting immediately after the words
"returning officer" wherever the words appear, the words "or an assistant
returning offi cer;" respectively.

(d) In subsection

(3),by-

(i)

substituting for paragraph (a), the following"(a) has been found by couft to have to have participated in election

irregularities or illegal practices or participated in the commission of an election
offence."

(ii) Insefting a new paragraph (f) immediately after paragraph (e) as
follows
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-

"(f)

is transferred from the district for which he or she was appointed;".

(e) By insefting the following new subsections immediately

after

subsection section (3)"(3a) Where a returning officer vacates his or her office in accordance with
subsection (3), the assistant returning officer shall perform the functions of
returning officer until a substantive returning officer is appointed in accordance
with subsection (4).

(3b) A returning officer may, in writing, delegate any of his or her duties to the
assistant returning offi cer."

"Reoeal of section 103 of the princioal Act
Section 103 of the principal Act is repealed.

Justification
o

To align the provisions of sedion 102 with the proposed amendments in electoral

Commission (amendment) Bill 2019, specifically section 30 of the Electoral
Commission Act wherein the appointment of the returning officer and assistant
returning officer is done by the Electoral Commission and can be appointed for a
municipality, city division or any other area in an electoral district as the
commission determines necessary.
a

Consequential amendment arising from the amendment to section 102

of the

principalAct

INSERTION OF NEW CLAUSE IMMEDIATELY AFTER CLAUSE 6 OF THE BILL
The Bill is amended by insefting the following new Clause immediately after Clause 6-

"Amendment of section 113 of the Principal Act
Section 113 of the principal Act is amended by substituting for subsection (1) the
following-
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"(1) Where, after the close of nomination and before closing of polls, a candidate
dies, the election in the electoral area shall be postponed and the electoral
Commission shall declare another nomination day giving reasonable time to enable
new candidates to be nominated"

Justification
a

o

a

Consequential amendment arising from the proposed amendment of section 127
in Clause 10 of the Bill
To expand the provisions of section 113 to allow any other person to be nominated
in circumstances where a candidate dies after nomination
To specifically require that were a candidate dies, such election is postponed and
fresh nominations are organized by the Electoral Commission rather than the
returning officer since it is the Electoral Commission with the mandate under Afticle
60 and 61 to organize eledions in Uganda;

CLAUSE 8: INSERTION OF NEW SECTIONS
PRINCIPAL ACT

1198. 119C AND 119D IN

THE

Clause B of the Bill is amended-

(a) By substituting for the proposed section 1198 the following*1198. Eligibility to stand as independent candidate
A person is eligible to stand for election as an independent candidate if that person
is not a member of a registered political pafi or organisation(a) having ceased to be a member of a political party or organisation before
nomination day;
(b) having had his or her membership of a political party or organisation

terminated before the nomination day; or
(c) having never been registered as a member
organisation.

(b)

of a political party

or

In the proposed section 119C, amend the proposed subsection (2) (a) by

deleting the word'foreign government'

lustification
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a

a

a

To remove matters that infringe on the Constitution, specifically, Article 1, 7
Afticles 7, 27, 29 (1) (e), 72 ft) and 102 of the Constitution and section 3 (2) of
the Political Parties and Organisations Act.
To remove the ambiguity in the curent provision which appears to allow the
receipt of financial and other assistance from a domestic source which has
demonstrated an intention to ovefthrow the lavvfully established Government of
Uganda, or to endanger the security of Uganda.
To expand the provision to prohibit the receipt of funds from any source, foreign
or domestic which has demonstrated an intention to overthrow the lavvfully
established Government of Uganda, or to endanger the security of Uganda.

-END.
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